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Family Law Matter Description
Legislative Framework Case Law Policy Procedure Practice

Equality of spouses in Article 21 of the Constitution In some cases, Upon ratification of The Peer According to the 2016
marriage states that all Tunisians, female judges use Shari'ah | CEDAW in 1985, Council for UNDP Human

and male, have equal rights and as a source of law Tunisia had Equal Development Report,
Is there a Constitutional provision | duties, and are equal before the in cases relating to reservations to Opportunitie | Tunisia ranked 97 on the
on equality and are there law without any discrimination.? marriage and family | Articles 9(2), 16(c), s for Men UNDP Human
exceptions? Are there specific relations." They (d), (f), (9), (h) and and Women | Development Index(95 in
laws that recognise marriage as a | Article 46 of the Constitution refer to Article 1 of 29(1). In 2014, is an 2021 report) and 58 on the
partnership of equals i.e. are guarantees the equality of the Constitution Tunisia withdrew all | advisory UNDP Gender Inequality
family laws and/or other laws opportunities between men and which declares its reservations to body Index."” (GII/ 2021 is 0.296
relating to marriage and family women to have access to all Islam as the official | CEDAW." established | rank 65/162)'®
relations codified or uncodified? If | levels of responsibility and in all state religion by
codified, what are the titles of all fields.® although Article 2 of | The Government of | Government | The PSC is commonly
the applicable laws? If codified, the Constitution also | Tunisia in its 2000 Decree No. viewed as secular in nature
do these laws apply to all citizens | Article 21: All citizens male and provides that report to the 626-2016. and does not specifically
irrespective of religion? If not, do | female, have equal rights and Tunisia is a civil CEDAW Committee | Its main refer to Islam as a source
these laws apply to all Muslims or | duties, and are equal before the explained that mission is to | of law or interpretation.

This table was originally formulated as part of a 2016-2017 Musawah project to map Muslim Family Laws globally led by Zainah Anwar and coordinated by Lead

Researcher Sharmila Sharma, with substantive support from Salma Waheedi and students at the International Human Rights Clinic, Harvard Law School. For this
Tunisian table we would also like to thank the CREDIF, Center of Researches, Studies, Documentation and Information about Women, Tunis, the AFTURD, Association
of Tunisian women for Researches and development for having placed at my disposal their funds of research and documentation which helped me to update this table
2 Article 21 of Tunisia’s Constitution (2014), https://www.constituteproject.org/constitution/Tunisia_2014.pdf
3 Article 46 of Tunisia’s Constitution (2014), https://www.constituteproject.ora/constitution/Tunisia_2014.pdf
i UN Working Group Mission to Tunisia, U.N. Doc. A/HRC/23/50/Add.2 (2013), paras. 9, 35,
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.50.Add.2 ENG.pdf

14 United Nations Treaty Collection Website, https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&clang=_en

18 UNDP,Human Development Report 2021,

1

UNDP, “Human Development Report 2016”, Table 5, pp. 214-217, http://hdr.undp.org/sites/default/files/2016_human_development_report.pdf
https://hdr.undp.org/en/countries/profiles/TUN#



http://hdr.undp.org/sites/default/files/2016_human_development_report.pdf
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&clang=_en
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.50.Add.2_ENG.pdf
https://www.constituteproject.org/constitution/Tunisia_2014.pdf
https://www.constituteproject.org/constitution/Tunisia_2014.pdf
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are there different codified laws
for different sects within Islam? If
uncodified, or if codified laws do
not sufficiently address a
particular issue, how is the issue
addressed e.g. what Muslim
school of law is applicable? Do
these laws explicitly state
gender-stereotypical roles

between husbands and wives e.g.

the husband is the head of the
household or the wife is the
primary caregiver?

Applicable CEDAW Provision
Article 16(1)(c)

Paras. 17-18 GR21

Paras. 54-55 GR29

law without any discrimination.
The State guarantees to citizens
the freedoms and individual and
collective rights. He assures them
of conditions for a dignified life

Article 7 of the Constitution
provides that family is the nucleus
of society and commits the State
to protect it.*

The Personal Status Code (PSC)
is the main codified law that
governs marriage and family
relations in Tunisia,® a country
with a predominantly Muslim
population.

The PSC exclusively recognises

state based on the
rule of law."

Although the
constitution
provides for gender
equality and
protection from
gender-based
violence and is
substantially
compliant with
international
standards , that
does not indicate
that the law is
perfect or that
gender justice in the
relevant topic area

although the law
states the husband
as head of the
family, no
relationship of
domination over the
wife is implied.
Instead, the notion
of the husband as
head of the
household is linked
to his responsibility
as the main provider
for the needs of his
wife and children, a
situation that is
justified by the
country’s economic
reality whereby

mainstream
the gender
approach in
development
policies and
plans in
Tunisia
(planning,,
programmin
g,
evaluation,
and
budgeting)
with the aim
of
eradicating
all forms of
gender-base
d

However, the influence of
the religion is evident as

follows:

The development
of the PSC is
influenced by Maliki
jurisprudence
(figh);"® and
Although many
gender-based
discriminatory
practices that
existed in the past
were abolished by
the PSC, the Code
still contains “legal
inequalities dating
from their

civil marriages and applies to all has been fully women’s economic | discriminatio promulgation in
Tunisians regardless of religion.® | achieved. A major participation is far n and to 1957 and 1963,
challenge will be the | lower than that of achieve often reflecting

Despite the equality guarantee of | translation of men.'s equality in inequalities proper
Article 21 of the Constitution, the constitutional rights and to Islamic law”
PSC provides for a marital principles into duties. Itis regarding certain
framework based on ‘reciprocal’ national laws also aspects of marital
or ‘complementary’ rights (as ranging together empowered

4 Article 7 of Tunisia’s Constitution (2014), : _

5 Personal Status Code (1956), http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf

6 Omar Fassatoui, “Women'’s rights in Tunisia: The remaining legal inequalities”, (C.A. Perspectives on Tunisia, 1, 2016), pp. 2-3,

http://www.cap-lmu. wnl 2016/CAPer: ives-Tunisia-01.
12 Articles 1, 2 of Tunisia’s Constitution (2014), https://www.constituteproject.org/constitution/Tunisia_2014.pdf

1 Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), paras. 44, 1063, 1068, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx
1 Mari Norbakk, “The Women'’s Rights Champion: Tunisia’s potential for furthering women’s rights”, (CMI Report, 5, 2016), p. 9,
https://www.cmi.no/publications/file/597 3-the-womens-rights-champion.pdf



https://www.cmi.no/publications/file/5973-the-womens-rights-champion.pdf
http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx
https://www.constituteproject.org/constitution/Tunisia_2014.pdf
http://www.cap-lmu.de/download/2016/CAPerspectives-Tunisia-01.pdf
http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
https://www.constituteproject.org/constitution/Tunisia_2014.pdf
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opposed to ‘equal’ rights) with the text of the to give its and inheritance
between the two spouses that in Constitution, in the opinion on rights.?°
turn is based on the concept of personal status bills relating
male guardianship over women laws, the labor laws, to the rights | The PSC was amended in
and children.” Article 23 of the the nationality of women. '® | 1993 to remove the wife’s
PSC states that:® laws...there are duty to obey her husband in
many aspects of 1993. Nevertheless,
e The husband, as head of | gender-based according to the UN
the family, must provide inequalities Working Group on the
for the needs of his wife women are still Issue of Discrimination
and children based on his | unequal to men in Against Women in Law and
financial means. The wife | some areas. in Practice (UN Working
must also contribute if Marriage is subject Group), the law still
she has the financial to a dowry (mehr) “constitutes discrimination
means to do so; paid by the husband which violates the principle
e Both spouses are to treat | to the wife.' of equality” as husbands
each other with kindness | The father is remain the legal heads of
and must not harm each recognized as the households. This is despite
other; head of the family. the role of the husband
e Both spouses must Single mothers being confined to the
perform their conjugal remain maintenance obligation of
duties in accordance with | unrecognized and his spouse and children
usual custom; their children born because “the status that is
e Both spouses must out of wedlock do granted to the husband and
cooperate in managing father and the notion of

20

UN Working Group Mission to Tunisia, U.N. Doc. A/HRC/23/50/Add.2 (2013), paras. 9, 35,
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.50.Add.2 ENG.pdf

Article 23 of the Personal Status Code (1956), http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf

Articles 12 and 13 of PSC, the amendment of 12 july 1993 don’t mention the financial value of mehr «anything which is lawful and has a monetary value can be
designated as a dower, the dower is the property of the woman which she may dispose of as she wishes» article12/ « the husband shall not, in default of payment of
the dower force the woman to consummate the marriage, after consummation of marriage the dower shall constitute an unsecured debt which the wife may only claim
payment thereof.refusal to pay the dower shall not be cause of divorce »/ article 13

UN Women, Ministry of Women, Family, Childhood and Seniors Republic of Tunisia, “Report of the Republic of Tunisia on Beijing Declaration and Platform for Action
(BPfA) + 25” https://www.unwomen.ora/sit fault/files/H rters/Attachment tion \W/64/National-reviews/Tunisia_En.

Omar Fassatoui, “Women’s rights in Tunisia: The remaining legal inequalities”, (C.A. Perspectives on Tunisia, 1, 2016), pp. 2-3,
http://www.cap-Imu.de/download/2016/CAPerspectives-Tunisia-01.pdf



http://www.cap-lmu.de/download/2016/CAPerspectives-Tunisia-01.pdf
https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/CSW/64/National-reviews/Tunisia_En.pdf
http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.50.Add.2_ENG.pdf
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the family’s affairs, the
proper education of their
children and the conduct
of their children’s affairs,
including education,
travel and financial
transactions.

Article 6 of nationality law:
Women can pass on their
nationality to their children in the
same way as men.

« he/ she is Tunisian, the child
born of a Tunisian father or a
Tunisian mother » law No 55/
2010°

But women do not have the same
rights as men to pass citizenship
to a foreign spouse,(article 12 of
nationality law) this means that
Some gender justice aspects of
the law have been

addressed, but important gender
inequalities remain

not enjoy the same
rights as children
born within a
marriage.

customs and traditional
practices give rise to
certain abuses, in particular
as regards the choice of
domicile.”

According to the UN
Economic and Social
Commission for Western
Asia (ESCRWA), about
12% of households in
Tunisia are headed by
women.??

According to information on
the ground, although
husbands are the legal
heads of households and
primary providers for their
families, in reality, wives
play a key role alongside
their husbands in catering
for the moral and material
needs of the family. In
addition they take on
household tasks, and very
often a significant share of

9

Labour Code Tunisia, 1996 (in French) https://www.ilo.org/dyn/travail/docs/778/labourcodetunisia.pdf

UN Working Group Mission to Tunisia, U.N. Doc. A/THRC/23/50/Add.2 (2013), paras. 31, 32,
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegqularSession/Session23/A.HRC.23.50.Add.2_ENG.pdf

ESCRWA et al, “A Comparative Analysis of Gender Disparities in Arab Countries: A Study Based on Household Survey Data”, p. 29,
https://www.unescwa.org/sites/www.unescwa.org/files/uploads/general_final escwa.pdf

4


https://www.unescwa.org/sites/www.unescwa.org/files/uploads/general_final_escwa.pdf
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.50.Add.2_ENG.pdf
https://www.ilo.org/dyn/travail/docs/778/labourcodetunisia.pdf
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e Mixed marriage
Mixed marriage for Tunisian
women marrying a non-Muslim
foreign national was made legal
in Tunisia by the Circular n®° 164
of the Ministry of Justice dated
September 8th, 2017 abolishing
the Circular n° 216 dated on
November 5th, 1973.1
The Personal Status Code does
not classify religious differences
as a legal prohibition™

the household’s
expenses.?

According to reports by the
UN Working Group, civil
society and the media,
feminist groups increasingly
fear a backlash from
conservative Muslim
groups, especially the
Salafist groups, who are
reportedly becoming
increasingly vocal and
violent in their demands.?
Tunisian governments
during a decade ( with a
majority from the Islamic
party Ennahda) had
maintained the general
declaration stating it will not
take any regulatory or
legislative decision that
would violate Article 1 of

10

23

24

Independent Arabia, “Tunisian Marriage to a non-Muslim woman: Between Accepting the Law and Rejecting Religion”, 12 July 2020

hitps://www.independentarabia.com/node/134536/
Massan d’Almeida, “Marriage and Divorce in Tunisia: Women’s Rights”, AWID, 10 September 2010,

https://www.awid.org/news-and-analysis/marriage-and-divorce-tunisia-womens-rights
UN Working Group Mission to Tunisia, U.N. Doc. A/HRC/23/50/Add.2 (2013), para. 19,

http://www.ohchr.org/Documents/HRBodies/HRCouncil/ReqularSession/Session23/A.HRC.23.50.Add.2 ENG.pdf; European Parliament, “Gender Equality Policy in
Tunisia”, (Briefing Note, PE 462.502, 2012), p. 13, http://www.europarl.europa.eu/RegData/etudes/note/join/2012/462502/IPOL-FEMM_NT(2012)462502_EN.pdf;

Yasmin Ryan, “Tunisia: Women’s rights hang in the balance”, Al Jazeera, 20 August 2011,

http://www.aljazeera.com/indepth/features/2011/08/201181617052432756.html; Marc Fisher, “In Tunisia after Arab Spring, Islamists new freedoms create new Muslim

divide”, The Washington Post, 28 April 2012,

https://www.washingtonpost.com/world/in-tunisia-after-arab-spring-islamists-new-freedoms-create-new-muslim-divide/2012/04/28/gIQAN9yJoT story.html?utm term=.3

6166326851b



http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.50.Add.2_ENG.pdf
http://www.europarl.europa.eu/RegData/etudes/note/join/2012/462502/IPOL-FEMM_NT(2012)462502_EN.pdf
http://www.aljazeera.com/indepth/features/2011/08/201181617052432756.html
https://www.washingtonpost.com/world/in-tunisia-after-arab-spring-islamists-new-freedoms-create-new-muslim-divide/2012/04/28/gIQAN9yJoT_story.html?utm_term=.36166326851b
https://www.washingtonpost.com/world/in-tunisia-after-arab-spring-islamists-new-freedoms-create-new-muslim-divide/2012/04/28/gIQAN9yJoT_story.html?utm_term=.36166326851b
https://www.awid.org/news-and-analysis/marriage-and-divorce-tunisia-womens-rights
https://www.independentarabia.com/node/134536/
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the Constitution, 2®which
states that Tunisia’s religion
is Islam, and used it to
maintain some forms of
inequalities , Tunisia has a
Gll (Gender Inequality
Index) value of 0.296,
ranking it 65 out of 162
countries in the 2019 index.
In Tunisia, 22.6 percent of
parliamentary seats are
held by women, and 42.4
percent of adult women
have reached at least a
secondary level of
education compared to
54.6 percent of their male
counterparts. For every
100,000 live births, 43.0
women die from pregnancy
related causes; and the
adolescent birth rate is 7.8
births per 1,000 women of
ages 15-19. Female
participation in the labour
market is 23.8 percent
%compared to 69.4 for men

the future spouses might
face some challenges in

25

26

Independent Arabia, “Tunisian Marriage to a non-Muslim woman: Between Accepting the Law and Rejecting Religion”, 12 July 2020

hitps://www.independentarabia.com/node/134536/
UNDP Gender Development Index (GDI) Chart https://hdr.undp.org/en/content/gender-development-index-gdi

6



https://hdr.undp.org/en/content/gender-development-index-gdi
https://www.independentarabia.com/node/134536/
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practice as few public
officials and notaries still
refuse to conclude
marriage contracts between
a Tunisian woman and a
foreigner who is
non-Muslim. One mayor
refuse to conclude such a
marriage in his municipality
(El Kram, suburb of Tunis)
The Minister of Local Affairs
and the Minister of Foreign
Affairs also terminated
publications that restricted
women'’s freedom to
choose her spouse, and
required the civil states
offices to release marriage
contracts between Muslim
women and non-Muslim
men.

Minimum and equal legal age
for marriage

Is there a minimum age of
marriage? Are there exceptions to
the minimum age (e.g. min. age
at 18, with exceptions to 16)? Is
there an absolute minimum age
without exceptions? Is there

The minimum legal age for
marriage is 18 for females and

males as per Article 5 of the PSC.

However, Article 5 also provides
that a judge may permit girls and
boys below 18 to marry for
serious reasons and if it is in the
best interest of both prospective
spouses.?’

Judges generally
allow marriage
below the minimum
legal age for
marriage in cases of
pregnant minors.*

Judges also
generally allow

The Government of
Tunisia in its 2000
report to the
CEDAW Committee
explained that as
mothers have the
same right as the
guardian to
authorise the

According to UNICEF’s
2016 State of the World’s
Children Report, 2% of
women aged 20-24 in
Tunisia were first married
by 18.3

According to UN World
Marriage Data2019, the

z Article 5 of the Personal Status Code (1956), http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf

% Omar Fassatoui, “Women’s rights in Tunisia: The remaining legal inequalities”, (C.A. Perspectives on Tunisia, 1, 2016), p. 3,
http://www.cap-Imu.de/download/2016/CAPerspectives-Tunisia-01.pdf

i UNICEF, “The State of the World’s Children 2016”, Table 9, pp. 150-153, https://www.unicef.org/publications/files/UNICEF _SOWC 2016.pdf

7



https://www.unicef.org/publications/files/UNICEF_SOWC_2016.pdf
http://www.cap-lmu.de/download/2016/CAPerspectives-Tunisia-01.pdf
http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
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equality in the minimum age of marriage below the | marriage of their average age of first
marriage? Does the minimum age | The law does not stipulate an minimum legal age children, the interest marriage among Tunisian
of marriage match the age of absolute minimum age below for marriage in of minors is served females fell from 28.7 in
majority? Is there a minimum age | which a marriage may not be applications relating | as their marriages 2004 to0 28.5in 2012. In
verification process before the authorised. to Article 227bis of are no longer 2004, the average age of
marriage is concluded? the Criminal Code dependent on the first marriage among
The minimum legal age for which allows a man | wishes of one Tunisian males was 32.6.%°
Applicable CEDAW Provision marriage is below the legal age of | who had sex with a parent which may Tunisian government ( with
Article 16(2) civil majority. Under Article 153 of | minor girl over the be detrimental them a majority of the islamic
Paras. 36-39 GR21 the PSC, the legal age of civil age of 13 without and of which girls party ennahdha)
majority is 20 for both females physical coercion to | were generally the maintains a general
and males. A minor over the age marry her and at the | victims.”* declaration stating it will not
of 17 attains adulthood by same time terminate take any regulatory or
marriage with regard to his or her | any criminal legislative decision that
personal status and management | proceedings.*! In would violate Article 1 of
of civil and commercial affairs.? this regard, the Tunisian Constitution,
according to media which states that Tunisia’s
e Exoneration by marriage : | reports, a Tunisian religion is Islam.
Articles 227 a and 239 of the court, relying on
Penal Code which exonerate a Article 227bis of the
rapist if he married his victim, and | Criminal Code,
exonerate a man from approved the
punishment for kidnapping a marriage of a
woman if he married her, were 13-year old girl to
removed from the Penal Code in her 20-year old
2017.2° brother-in-law who
made her pregnant
despite the
2 Article 153 of the Personal Status Code (1956), http://www.leqgislation.tn/sites/default/files/codes/Statutpersonnel.pdf

= Tunisia, The Penal Code, 2011 https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/61250/60936/F1198127290/TUN-61250.pdf (in french)

Noon Post, “New Legislation in Tunisia to Combat Violence Against Women”, 25 July 2017 https://www.noonpost.com/content/19032
3 Omar Fassatoui, “Women’s rights in Tunisia: The remaining legal inequalities”, (C.A. Perspectives on Tunisia, 1, 2016), p. 3,

http://www.cap-lmu.de/download/2016/CAPerspectives-Tunisia-01.pdf. See also “Violence against women in the family” below.
3 Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), para. 1080, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx

35

UN Department of Economics and Social Affairs, “World Marriage Data 2019” h :

jon.un.org/Marri

x.html

mari



https://population.un.org/MarriageData/index.html#/maritalStatusChart
http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx
http://www.cap-lmu.de/download/2016/CAPerspectives-Tunisia-01.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/61250/60936/F1198127290/TUN-61250.pdf
https://www.noonpost.com/content/19032
http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
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objections of their
parents.*

Women’s consent to marriage

Is a marriage valid without the
woman’s consent? Is the practice
of forcing women to marry against
their will (ijbar) prohibited? Is
there a standard marriage
contract? If so, what are its broad
provisions and is there anything
particular in the contract that
ought to be highlighted on the
basis that it advances women’s
rights or otherwise? Is it
mandatory to register a marriage?

Applicable CEDAW Provision
Article 16(1)(b)
Paras. 15-16 GR21

Regardless of their age, both
prospective brides and grooms
must consent to the marriage.
Consequently, jjbar marriages are
prohibited.

Article 3 states that a marriage is
valid if: (i) both parties to the
marriage consented to it; (ii) the
marriage is concluded in the
presence of two honourable
witnesses; and (iii) a dower
(mabhr) has been fixed for the
benefit of the woman.3®

Article 21 of the PSC states that a
marriage contracted without the
consent of the parties is null and

The courts have
tended to interpret
Article 3 of the PSC
to mean that
consent should be
manifested in an
undisputable
manner by saying
“Yes” before the
officiating officer.*

The Government of
Tunisia in its 2000
report to the
CEDAW Committee
explained that the
dower is
“increasingly less
likely to be
perceived as a
condition of
marriage.” As
encouraged by the
authorities, most
marriage contracts
refer to a symbolic
dower five Tunisian
dinars for the
bride.*!

There is a
standardised
marriage
contract. It is
a civil
contract and
includes the:
(i) exact
identity of
the spouses;
(i) mutual
consent of
the spouses;
(iii)
guardian’s
authorisation
(in case of
minors); (iv)

According to the UN
Working Group as well as
civil society reports, urfi
marriages in Tunisia is a
cause for concern because
of the apparent rise of such
marriages in Tunisia.
Concluded verbally and
without a written contract,
urfi marriages: 3

e Enables the
circumvention of the ban
on polygamy in Tunisia;

e Take place in rural areas
that are far away from
public administration;

32 Basma Atassi,

http: //edltlon cnn. com/2016/12/14/m|ddleeast/tun|3|a court- Chl|d marrlaqe/ Harrlet Agerholm, ° 13 -year old g|r| forced to marry her raplst step-brother”,

“Tunisian court approves marriage of pregnant 13-year old”, CNN, 15 December 2016,

19 December

3% Artlcle 3 of the Personal Status Code (1956),

40

2006), p. 82, http://www.wluml.ora/sites/wluml.org/files/import/english/pubs/pdf/knowing%200ur%20rights/kor_2006_en.pdf
4 Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), paras. 1049-51, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx. Article 12 of the

PSC provides that "The dowry may consist of any lawful property having monetary value. It shall belong to the wife.",

http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf

43 UN Working Group Mission to Tunisia, U.N. Doc. A/AHRC/23/50/Add.2 (2013), para. 35,

http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.50.Add.2_ENG.pdf; The Advocates for Human Rights and MRA
Mobilising for Rights Associations, “Tunisia: Women’s Rights®, Joint Stakeholder Report for the United Nations Universal Periodic Review, 2016, para. 30,

http://mrawomen.ma/wp-content/uploads/doc/Tunisia%20UPR%20Submission%20FINAL.pdf; European Parliament, “Gender Equality Policy in Tunisia”, (Briefing Note,

PE 462.502, 2012), p. 12, http://www.europarl.europa.eu/RegData/etudes/note/join/2012/462502/IPOL-FEMM NT(2012)462502 EN.pdf

9

hitp://www.legislation tn/sites/default/files/codes/Statutpersonnel.pdf
Women Living Under Muslim Laws, “Knowing Our Rights: Women, Family Laws and Customs in the Muslim World”, (Nottingham, UK: The Russell Press, Third Edition,
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Paras. 25-26, 33-34 GR29

void.¥”

The mandatory registration of
marriages is implicit in Article 4 of
the PSC which provides that a
marriage may only be proved by
an official document prescribed
by law.®

The PSC prohibits unregistered
or customary marriages (urfi) and
non-compliance with the marriage
registration requirements is
penalised.®®

names and
signatures of
witnesses;
and (v)
mahr.*?

e Place women in
vulnerable situations
when the “husband”
abandons them and their
children with no rights
stemming from legal
marriage.

Women’s capacity to enter into
marriage

Is consent of a marital guardian
(wali) required? If so, can a
woman choose her own wali?
Can a woman go before a court
or other competent authority to
seek permission to marry if her
wali refuses to consent to her
marriage? Can a woman
negotiate her martial rights prior

Prospective brides and grooms
over 20 do not require the
consent of a guardian to enter
into marriage. Prospective brides
and grooms below 20 require the
consent of their guardian and
mother or judge to enter into
marriage.

Article 9 of the PSC provides that
both females and males have the
right to conclude their marriage

According to a briefing note
commissioned by the
European Parliament’s
Committee on Women'’s
Rights and Gender
Equality, although the PSC
gives women the possibility
to negotiate their marital
rights, in practice social
pressure influences this
matter more than the law.*’

7 Avrticle 21 of the Personal Status Code (1956),

38

Article 4 of the Personal Status Code (1956), http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
3 UN Worklng Group Mission to Tun|S|a U N. Doc A/HRC/23/50/Add 2 (2013) para 35

42

2006), p. 151, http://www.wluml.org/sites/wluml.org/files/import/enalish/pubs/pdf/knowing%200our%20rights/kor_2006_en.pdf

a7 European Parliament, “Gender Equality Policy in Tunisia”, (Briefing Note, PE 462.502, 2012), pp. 9-10,

http://www.europarl.europa.eu/RegData/etudes/note/join/2012/462502/IPOL-FEMM_NT(2012)462502 EN.pdf

Women Living Under Musllm Laws, “Knowmg Our nghts Women Famlly Laws and Customs in the Musllm World‘ (Nottingham, UK: The Russell Press, Third Edition,
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to marriage and can these rights
be changed during marriage? If
S0, who can change these rights
and under what circumstances
e.g. mutual consent?

Applicable CEDAW Provision
Articles 16(1)(a), 16(1)(b)
Paras. 15-16 GR21

Para. 34 GR29

by themselves or through their
proxies.*

Article 6 of the PSC provides that
the marriage of a minor is subject
to the consent of his or her
guardian and mother. If the
guardian or mother refuses
consent, the minor may seek the
authorisation of a judge to get
married.*®

Pursuant to Article 11 of the PSC,
both spouses may stipulate any
condition relating to persons or
property in their marriage
contract. The failure to meet
these conditions allows either
spouse to seek divorce.*®

Polygamous marriages

Does the law prohibit polygamy or
impose strict conditions on such
practice? Is the permission of the

Polygamous marriages are
prohibited.

Article 18 of the PSC criminalises
polygamy, whereby:*®

The Government of
Tunisia in its 2010
report stated that,
“Free union is
legally prohibited in

According to civil society
and media reports,
conservative Muslim
groups have been making
increasing demands to

“ Article 9 of the Personal Status Code (1956), http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf

4 Article 6 of the Personal Status Code (1956), http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
46 Article 11 of the Personal Status Code (1956), http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf

4 Article 18 of the Personal Status Code (1956), hitp://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
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court required for a polygamous
marriage? Is the permission of an
existing wife required for a
polygamous marriage? Is it
necessary to inform an existing
wife of the polygamous marriage?
Are temporary marriages such as
traveler’s marriages (misyar)
recognised? Is it necessary to
register a polygamous marriage?
Can a woman stipulate in the
marriage contract that her
intended husband cannot enter
into a polygamous marriage?

Applicable CEDAW Provision
Para. 14 GR21

Para. 34 GR29

e A man who contracts a
polygamous marriage is liable
to a year of imprisonment or a
fine of 240,000 Tunisian dinars
or both;

e A woman who knowingly enters
into a polygamous marriage is
liable to the same punishment.

Temporary marriages are
prohibited. Article 14 of the PSC
provides that there are two kinds
of impediments to marriage:
permanent and temporary.
Permanent impediments arise
from kinship, alliance,
breastfeeding or triple divorce.
Temporary impediments arise
from the existence of an
undissolved marriage and from
the non-expiry of the period of
viduity.*®

Tunisia and gives
rise to penalties and
consequences in
law in that, being
likened to
customary marriage
(urfi), it is deemed
to promote de facto

polygamy.”®°

However, in
February 2012, the
Minister for Women
and Family Affairs
stated that the
practice of
unregistered or
customary marriage
was a matter of
“personal
freedom”.®'

legalise polygamy.?

4 Article 14 of the Personal Status Code (1956), hitp://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
% Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), para. 1120, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx

51 UN Working Group Mission to Tunisia, U.N. Doc. A/HRC/23/50/Add.2 (2013), para. 17,

http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.50.Add.2 ENG.pdf

52 European Parllament Gender Equallty Pollcy in Tun|S|a (Brleflng Note PE 462.502, 2012) p 12,

1Da J If; Yasmin Ryan, “Tunisia: Women’s rights hang in the
balance Al Jazeera 20 August 2011, httg //www aljazeera. comllndegth/features/2011/08/201181617052432756 html; Marc Fisher, “In Tunisia after Arab Spring,
Islamists new freedoms create new Muslim divide”, The Washington Post, 28 April 2012,
https://www.washinqtonpost.com/world/in-tunisia-after-arab-sprinq-islamists-new-freedoms-create-new-muslim-divide/2012/04/28/qIQAN9vJoT story.html?utm term=.3
6166326851b
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Divorce rights

Is there equal right to divorce
between women and men? Can
the husband divorce without
reason and without having to go
to court? What are the main
forms of divorce? Can all forms of
divorce be sought only through
the courts? Are the grounds for
divorce the same for the husband
and wife? Is unilateral divorce by
repudiation (talaq) prohibited? If
unilateral divorce is not
prohibited, what is the procedure
i.e. is the presence of the spouse
to be divorced required, are
witnesses required, does the
spouse seeking divorce need to
go to court, is the divorced
spouse informed of the divorce?
Is the unilateral right to divorce
delegated to the wife? If so, is it
by law or through the marriage
contract? Is it mandatory to

Divorce rights between women
and men are equal.

Article 30 of the PSC provides
that divorce can only take place
before a court.>

Article 31 of the PSC states that
the court may grant a divorce: (i)
if both spouses mutually agree to
the divorce; (ii) at the request of
one of the spouses on the basis
of harm; (iii) at the request of the
husband or the wife. %

Unilateral divorce (taldq) outside
the court system is not
recognised.®®

According to civil society
reports and academic
research:

e Divorce legal procedures
initiated by women tend
to drag on for years and
are rarely concluded;®
and

e Some judges have been
reported to refuse to
acknowledge a woman'’s
right to request for a
divorce, which leads to
practical difficulties
despite legal
entitlements.*

53
54

Laws: In Search of Common Ground”, 2012, p. 36,

55

Article 30 of the Personal Status Code (1956), hitp://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
Article 31 of the Personal Status Code (1956), http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf. See also Musawah, “CEDAW and Muslim Family

http://www.musawah.org/sites/default/files/ CEDAWMFLReport2012Edition_1.pdf
Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3 4 (2000), para. 1042, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx; Alexandra Bertgeorge,

“Societu’s Views and the Personal Status Code A Dlscu33|on of Tunisian Men and Women s Roles in Marriage and Divorce”, (Global Studies Student Papers, Paper

18, 2010), p. 11,

%6 Massan d’Almeida, “Marrlage and D|vorce in un|S|a Women s Rights”, AWID 10 September 2010 ’
https://www.awid.org/news-and-analysis/marriage-and-divorce-tunisia-womens-rights

57

Pascale Fournier et al, “En-gender-ing Legal Reforms: Islamic Law in Africa and East Asia”,

http://amsterdamlawforum.org/article/viewFile/213/405

(Amsterdam Law Forum, 3:2, 2011), p. 117,
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register a divorce?
Applicable CEDAW Provision
Article 16(1)(c)
Paras. 17-18 GR21
Paras. 34, 39-40 GR29
Women’s financial rights after Generally, upon divorce, a Judges rarely The Government of According to the UN
divorce woman may be entitled to: (i) provide sufficient Tunisia in its 2000 Working Group, the
financial maintenance and financial report to the matrimonial property
Is there a legal concept of compensation until her maintenance and CEDAW Committee regime is not well-known, it
matrimonial assets? Is there remarriage, death or she no many women face highlighted two is not well known and
equal division of marital property longer requires them; and (ii) a poverty after essential seldom applied.”™
upon dissolution of the marriage? | share of the matrimonial assets if | divorce.” characteristics of
Is the woman’s role as wife and the couple had opted for the the matrimonial
mother recognised as contribution | regime prior to the divorce. property regime.
to the acquisition of assets? What First, it is optional
spousal maintenance are Pursuant to Article 31 of the PSC, and voluntary, both
available to the wife after a if the court finds that a wife has in terms of the time
divorce? Is she entitled to suffered harm during her when this regime is
maintenance during the waiting marriage, it will proceed to chosen (spouses
period after the divorce (iddah)? determine the appropriate level of can make their
Is she entitled to a consolatory maintenance and compensation choice on
gift or compensation upon divorce | due to her upon the conclusion of the
(mut’ah)? Who is responsible for | pronouncement of the divorce. contract of marriage
the financial maintenance of The level of maintenance and or at a subsequent
children following a divorce? Can | compensation is determined date) and in terms
the couple agree to the division of | based on the standard of living of the property
assets acquired during marriage that the former wife was which may be
in the marriage contract? Can this | accustomed to during her included within this
stipulation be amended? If so, by | marriage. The maintenance and choice (immovable
3 Pascale Fournier et al, “En-gender-ing Legal Reforms: Islamic Law in Africa and East Asia”, (Amsterdam Law Forum, 3:2, 2011), p. 118,

http://amsterdamlawforum.org/article/viewFile/213/405
£ UN Working Group Mission to Tunisia, U.N. Doc. A/HRC/23/50/Add.2 (2013), para. 33,

http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.50.Add.2 ENG.pdf
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who and on what basis e.g.
mutual consent?

Applicable CEDAW Provision
Articles 16(1)(c), 16(1)(h)
Paras. 30-33 GR21

Paras. 34-35, 43-48 GR29

compensation takes the form of
regular monthly payments that
continue until the former wife’s
remarriage, death or she no
longer requires them.% If the
court finds the wife has been
divorced fairly by her husband,
the wife may find herself with
nothing.*

Law No. 98-91 of 9 November
1998 provides for a legal concept
of matrimonial assets.%°

Pursuant to Article 1, at the time
of the marriage contract or at a
subsequent date, spouses have
the option of choosing a
matrimonial property regime that
ensures that “the spouses have
joint ownership of an immovable
property or group of immovable
properties which are specifically
intended for the family’s use."®"

Article 2 provides that when the
spouses declare that they have

property only or all
movable and
immovable
property). Second,
the regime can be
dissolved with the
explicit agreement
of both parties.”™

%8 Avrticle 31 of the Personal Status Code (1956), :

59

http://amsterdamlawforum.org/article/viewFile/213/405

60

Law No. 98-94 of 9 November 1998 on the common property regime between spouses,

Pascale Fournier et al, “En-gender-ing Legal Reforms: Islamic Law in Africa and East Asia”, (Amsterdam Law Forum, 3:2, 2011), p. 118,

http://www.legislation.tn/sites/default/files/fraction-journal-officiel/1998/1998F/091/TF 199894 1.pdf

61

Article 1 of the Law No. 98-94 of 9 November 1998 on the common property regime between spouses,

http://www.legislation.tn/sites/default/files/fraction-journal-officiel/1998/1998F/091/TF 199894 1.pdf

74
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chosen the regime of joint estate,
they will be subject to the
provisions of the Act as well as
any express agreement to
increase the extent of the joint
estate.®?

Pursuant to Article 7, where the
spouses do not expressly opt for
the regime of joint estate, the
default regime of separate estate
applies. Article 7 also provides
that that the public officer in
charge of drafting the marriage
contract between the prospective
spouses must remind both parties
of the provisions of Articles 1 and
2 of and record their response in
the contract.®®

Article 10 provides that any
immovable property acquired
after the marriage will be
considered as common property
between the spouses unless the
property has been transferred to
the spouse concerned as a gift or
bequest and provided the
property is intended for the family
use or acquired in the interest of
the family, notwithstanding the

Artlcle 2 of the Law No. 98 94 of 9 November 1998 on the common property regime between spouses,

Artlcle 2 of the Law No 98-94 of 9 November 1998 on the common property regime between spouses,
http://www.legislation.tn/sites/default/files/fraction-journal-officiel/1998/1998F/091/TF 199894 1.pdf
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fact that the use is continuous,
seasonal or occasional. The
couple may expressly agree to
include immovable properties
acquired before the marriage or
through a gift or bequest as part
of the common property. &

Article 18 provides that the
matrimonial property regime is
dissolved upon: (i) the death of a
spouse, (i) divorce; (iii)
disappearance of one of them;
(iv) judicial separation of the
property; or (v) agreement of both
parties.®®

Article 25 provides for the equal
division of the common property
between the two spouses, after
payment of the debts or the
deposit of the sums necessary for
their settlement. In the event that
it is impossible to divide the
property, the court may decide to
allocate the property to one of the
spouses who must pay to the
other spouse the market value of
the property. In the alternative,
the court may order the

Artlcle 10 of the Law No. 98 94 of 9 November 1998 on the common property regime between spouses,
/1998

Artlcle 18 of the Law No 98-94 of 9 November 1998 on the common property regime between spouses,
http://www.legislation.tn/sites/default/files/fraction-journal-officiel/1998/1998F/091/TF 199894 1.pdf

17



http://www.legislation.tn/sites/default/files/fraction-journal-officiel/1998/1998F/091/TF1998941.pdf
http://www.legislation.tn/sites/default/files/fraction-journal-officiel/1998/1998F/091/TF1998941.pdf

&» m usawah This document is work-in-progress.

For Equality in the Family For more info: musawah@musawah.org

liquidation of the property.®

Article 53bis of the PSC
criminalises the failure to pay the
amount due following the
divorce.®’

Article 53bis also provides for the
establishment of a maintenance
and divorce allowance guarantee
fund (Fund) which assumes the
responsibility of paying the
maintenance and divorce
allowance stipulated in the final
judgement awarded to the former
wife and children should the
former husband be delinquent in
his payment.®®

Law No. 93-65 of 5 July 1993
provides more details of the
Fund. Article 1 provides that the
maintenance and divorce
allowance fund is to be
administered by the National
Social Security Fund.®®

Article 2 provides that in the event
the former husband is delinquent

Artlcle 25 of the Law No. 98 94 of 9 November 1998 on the common property regime between spouses
09

Artlcle 53b|s of the Personal Status Code (1956) ttg //www Ieglslatlon tn/sﬂes/defauIt/f|Ies/codes/StatthersonneI pdf
Article 53bis of the Personal Status Code (1956), hitp://www.leqislation.tn/sites/default/files/codes/Statutpersonnel.pdf

Article 1 of the Law No. 93-65 of 5 July 1993 establishing a fund to guarantee maintenance and divorce allowance,
http://www.legislation.tn/sites/default/files/journal-officiel/1993/1993F/Jo05093.pdf
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in his payment of maintenance
and divorce allowance, the fund
will pay the amount due to the
former wife and their children
within 15 days of the date of
submission of an application to
the Fund provided that all legal
conditions are met. "°

Article 7 provides that the Fund
will be financed by: (i) a
contribution from the State
budget; (ii) amounts recovered
from delinquent husbands; (iii) the
Fund’s investment income; (iv)
any gifts and bequests; and (v)
other resources allocated to the
Fund.”

Article 9 provides that the Fund
shall cease payment where is no
longer reason to make such
payment. Anyone who, in bad
faith, has received or attempted
to receive payments from the
Fund will be criminally liable.”

Custody of Children During marriage, both parents The Government of
have custodial rights over their Tunisia explained in

n Article 2 of the Law No. 93-65 of 5 July 1993 establishing a fund to guarantee maintenance and divorce allowance,

n Artlcle 7 of the Law No. 93 65 of 5 JuIy 1993 establlshlng a fund to guarantee maintenance and divorce allowance,

2 Artlcle 9 of the Law No 93-65 of 5 July 1993 establishing a fund to guarantee maintenance and divorce allowance,

http://www.legislation.tn/sites/default/files/journal-officiel/1993/1993F/Jo05093.pdf
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Do parents have equal rights over
the custody of their children? If
no, who has priority right over the
custody of the child? Is custody
decided based on the best
interest of the child? Do mothers
automatically lose custody upon
remarriage or if she is deemed
disobedient or when the child
reaches a designated age when
custody goes to father?

Applicable CEDAW Provision
Articles 16(1)(d), 16(1)(f)
Paras. 19-20 GR21

children.” Pursuant to Article 67
of the PSC:"”

e In the event of a divorce,
custody of the child is
entrusted to either the father
or mother or a third person.
The judge decides taking into
account the interests of the
child; and

e In the event of a death of a
parent, the custody of the
child is entrusted to the
surviving father or mother.

In addition, according to Article 58
the PSC"®

e The custodian of the child
must be of full age, sane,
honest, capable of providing
for the child’s needs and free
from any contagious disease;

e If the custodian is male (e.g.
father), he must demonstrate
that there is a woman in his
life to help him shoulder the

its 2000 report to
the CEDAW
Committee that
while there is “a
balance of sorts
between the father
and mother”, to
some extent “there
is a difference in the
rights and duties of
parents.” The
Tunisian
government stated
further that the
difference “may
even warrant
positive
discrimination in
favour of women”,
citing the example
of the award of child
maintenance.”

76
7
78

& Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), para. 1078, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx

Article 57 of the Personal Status Code (1956), http://www.leqislation.tn/sites/default/files/codes/Statutpersonnel.pdf

Article 67 of the Personal Status Code (1956), http://www.leqislation.tn/sites/default/files/codes/Statutpersonnel.pdf
Article 58 of the Personal Status Code (1956), hitp://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
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custodial responsibility. In
addition, where the child is
female, he must be closely
related to the child;

e |[f the custodian is female (e.g.
mother), she must be
unmarried unless the judge
determines that it is in the
best interest of the child to be
in her custody or her husband
is a close relative or guardian
of her children.

Guardianship of Children

Do parents have equal rights over
the guardianship of their children?
If no, who has priority right over
the guardianship of the child? Is
guardianship decided based on
the best interest of the child?

Applicable CEDAW Provision
Articles 16(1)(d), 16(1)(f)
Paras. 19-20 GR21

During the marriage, both parents
have guardianship rights to their
children.®

In the event of a divorce,® the
father has priority right to
guardianship of the children.
However:

e \Where the custody of the child
is entrusted to the mother, she
has the prerogatives of
guardianship with regard to
the child’s travel, studies and
management of the child’s

The Government of
Tunisia in its 2000
report to the
CEDAW Committee:

e Reiterated that,
in the event of a
divorce,
guardianship
reverts entirely to
the father, even if
the mother has
custody of the
children. The
mother is granted

80 Articles 23, 60 of the Personal Status Code (1956), hitp://www.leqislation.tn/sites/default/files/codes/Statutpersonnel.pdf. Article 60 of the PSC provides that “The father,

the guardian and the mother of the child may have a right of say over his affairs, provide for his education and send him to educational establishments, although the
child may not stay overnight with anyone other than the person who has custody of him, subject, in all cases, to a decision of the judge to the contrary in the interests of
the child."

81 Articles 60, 67 of the Personal Status Code (1956), http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
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financial accounts; and

e Ajudge may grant
guardianship rights to a
mother who has custody of
the child, if the father: (i)
exhibits abusive behaviour; (ii)
neglects to properly fulfill his
guardianship obligations to
child; (iii) abandons the home
and has no known address.
The judge may also grant the
custodian mother
guardianship of the child if it is
deemed to be in the best
interest of the child.

In the event of the death of the
father, the guardianship of the
child is entrusted to the surviving
mother.®

the right of
guardianship
over her minor
children in the
event of the
father’s death;®®

Asserted that
even though the
rights of parents
were unequal
with respect to
guardianship, the
father does not
enjoy absolute
right in the
matter. To
preserve the right
of the child to a
good education
and to the care of
both parents,
residence
restrictions are
imposed on both
the mother and
the father in the
event of

82

83

Articles 60, 67 of the Personal Status Code (1956), hitp://www.leqislation.tn/sites/default/files/codes/Statutpersonnel.pdf; Tunisia State party report, U.N. Doc.

CEDAW/C/TUN/3-4 (2000), para. 50, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx

Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), para. 50, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx
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divorce;®

e Informed that in
order to give
effect to the
guardianship
prerogatives of
the mother under
Article 67 of the
PSC, particularly
with regard to the
issuance of
children’s
passports and
the management
of their financial
accounts, a
Circular No.
7/970f 3
September 1997,
signed by the
Ministries of
Justice, Interior
and Education,
and Foreign
Affairs, was
issued to call on
their departments
to maintain strict
application of the

84 Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), para. 1119, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx
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law.®

Family Planning

Do women require the consent of
the husband to practise family
planning, including abortions and
sterilisation in law or in practice?

Applicable CEDAW Provision
Articles 16(1)(e), 12
Paras. 21-23 GR21

Article 214 of the Criminal Code
generally prohibits abortion.
However, it authorises Tunisian
women to have an abortion
during the first three months of
the pregnancy. After three
months, the pregnancy may be
aborted if the woman’s health is
at risk or if the child is likely to
suffer from a serious disease.
The abortion must take place in
an authorised establishment by
an authorised medical
professional.®

The Government of
Tunisia in its 2000
report to the
CEDAW Committee
asserted that, “In
Tunisia, spouses
have enjoyed
equality in regard to
freely choosing the
number and spacing
of their children
since the early
1970s.” As such,
family planning is
“well established in
the collective
consciousness as a
right inherent to the
right to health.”®

According to World Bank
data, the total fertility rate
decreased from 6.9
children per woman in 1960
to 2.1in 2015. and the
population growth
decreased to 1in 2021 88

According to the UN

Population Division’s 2015

Trends in Contraceptive

Use Worldwide:®

® 64% of married women
aged 15-49 are using a
method of contraception,
with women mainly using
a modern method (53%);

e 11% of married women
aged 15-49 have an
unmet need for family
planning services; and

e 71% of married women
aged 15-49 had their

85
86

88

ta.worl nk.ori
89

tunisia?view=chart

United Nations Population Division, “Trends in Contraceptive Use Worldwide 2015”, Annex Table 1, pp. 36-42,

http://www.un.org/en/development/desa/population/publications/pdf/family/trendsContraceptiveUse2015Report.pdf

Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), para. 1118, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx
Article 214 of the Criminal Code (1913), http://www.leqgislation.tn/sites/default/files/codes/Penal.pdf
87 Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), paras. 1084-85, htip: ) bod
The World Bank, “Fertility rates, total (births per woman)”, http://data.worldbank.org/indicator/SP.DYN.TFRT.IN
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demands for family
planning satisfied by
modern methods of
contraception.

Personal rights of spouses

Does a woman need the consent
of her spouse or guardian to
work, choose a profession, leave
the house, travel, drive, receive
various health services, study,
etc. on her behalf? Does a
woman have the right to retain
her birth name upon marriage or
to choose her family name? Can
a woman protect her personal
rights through her marriage
contract?

Applicable CEDAW Provisi
Article 16(1)(9)

Para. 24 GR21
Para. 34 GR29

Article 40 of the Constitution
provides that all citizens, male
and female, shall have the right to
decent working conditions and to
a fair wage.*

Article 46 of the Constitution
commits the state to protect
women’s accrued rights and work
to strengthen those rights.*’

Article 5bis of the Labour Code
provides that, "No discrimination
between men and women shall
be made in the application of the
provisions of this Code and the

legislations adopted to implement
it."92

The Government of
Tunisia in its 2000
report to the
CEDAW Committee
informed that “The
Chamber of
Deputies adopted
Act No. 2000-17 of
7 February 2000
annulling provisions
which required that
a husband should
give prior
authorisation for his
wife to work (art.
831 of the Code of
Obligations and
Contracts).”

According to World Bank
data, female labour force
participation increased from
20% in 1990 to 25% in
2016.% Then decreased to
23.8 in 2019.% During the
same period, male labour
force participation
decreased from 76% to
71%.%

According to the 2019
UNDP Human
Development Report:®”

e 42.4% of women over 25
have at least some
secondary education as
compared to 54.6% of

920
91

Article 40 of Tunisia’s Constitution (2014), https://www.constituteproject.org/constitution/Tunisia_2014.pdf

Article 46 of Tunisia’s Constitution (2014), https://www.constituteproject.org/constitution/Tunisia_2014.pdf

92 Article 5bis of the Labour Code (1966), http://www.legislation.tn/sites/default/files/codes/travail.pdf
9 Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), para. 595, http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx

94

http://data.worldbank.org/indicator/SL.TLF.CACT.FE.ZS

95
96

UNDP, “The Next Frontier: Human Development and the Anthroprocene”, 2020 h
The World Bank, “Labour force participation rate, male (% of male population ages 15+) (modelled ILO estimate)”,

http://data.worldbank.org/indicator/SL.TLF.CACT.MA.ZS

97

development in the 21st century. New York.

The World Bank, “Labour force participation rate, female (% of female population ages 15+) (modelled ILO estimate)”,

m/fil

UNDP (United Nations Development Programme). 2019. Human Development Report 2019: Beyond income, beyond averages, beyond today: Inequalities in human
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men of the same age
group; %

e 98% of females and
males aged 15-24 are
able to read and write a
short simple; and

e 30% of women aged
15-49 consider that a
husband is justified in
hitting or beating his wife
for at least one of the
following reasons: if his
wife burns the food,
argues with him, goes
out without telling him,
neglects the children or
refuses sexual relations;
and

e 65% of women are
satisfied with their
freedom of choice as
compared to 71% of
men.

According to academic
research while women
generally enjoy personal
freedoms under the law,
societal pressure,

% UNDP, “The Next Frontier: Human Development and the Anthroprocene”, 2020 https://hdr.undp.org/content/human-development-report-2020 ;

https://hdrundp.org/system/files/documents//hdr2020pdf.pdf p362
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particularly in light of the
rise of conservative Muslim
groups that are reportedly
conducting campaigns
“intending to ‘safeguard
tradition’ by promoting
regressive measures
regarding women'’s rights”,
may serve as a restrictive
force in this regard.*®

Inheritance rights

Are women and men in the same
degree of relationship to a
deceased entitled to equal shares
in the estate and to equal rank in
the order of succession? Are
there procedures to address any
inequalities in inheritance
between women and men e.g.
can a will be written, can
beneficiaries agree to inherit

Generally, inheritance rights
between women and men are
unequal, although there are
exceptions to the general rule.

The PSC generally follows
Shari’ah in terms of inheritance
laws.'® Articles 85-152 detail the
inheritance shares. In many
instances, such as in the cases of
widows and widowers and

The legal situation
prior to the 2014
Constitution is
summarized by the
Social Institutions
and Gender Index
of the Organization
for

Economic
Cooperation and
Development as
follows:Under

The Government of
Tunisia in its 2000
report to the
CEDAW Committee
explained that the
law has instituted “a
mandatory bequest
in favour of the
daughter’s children
if she should
predecease her
father.” '

According to reports by the
UN Working Group and civil
society, to protect female
family members, some
families:

e Divide their wealth
while still alive;'®

e Execute civil
contracts between

99 Lilia Ben Salem, “Tunisia”,

hitp://www.cap-lmu.de/download/2016/CAPerspectives-Tunisia-01.pdf;
Amid Resistance, eds. Sanja Kelly and Julia Breslin (New York, NY: Freedom House; Lanham, MD Rowman & Littlefield, 2010), p.13,
https://freedomhouse.ora/sites/default/files/inline_images/Tunisia.pdf; UN Women, “Tunisia”, Spring Forward for Women Programme,

(C.A. Perspectives on Tunisia, 1, 2016), p. 3,

in Women'’s Rights in the Middle East and North Africa: Progress Amid Resistance, eds. Sanja Kelly and Julia Breslin (New York, NY:
Freedom House; Lanham, MD: Rowman & Littlefield, 2010), p.7, https://freedomhouse.org/sites/default/files/inline_images/Tunisia.pdf

100 Omar Fassatoui, “Women'’s rights in Tunisia: The remaining legal inequalities”,

Lilia Ben Salem, “Tunisia”,

in Women'’s R/ghts in the Middle East and North Africa: Progress

http://spring-forward.unwomen.org/en/countries/tunisia

1or Tunisia State party report, U.N. Doc. CEDAW/C/TUN/3-4 (2000), para. 1042, http://www.ohchr.ora/en/hrbodies/cedaw/pages/cedawindex.aspx

108 Centre on Housing Rights and Evictions, “In Search of Equality: A Survey of Law and Practice related to women'’s inheritance rights in the Middle East and North Africa
(MENA) region”, 2006, p. 102,
http://www.gewamed.net/share/img_documents/41 in_search of equity- a survey of law and practice related to women inheritance rigths.pdf
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equal shares of the estate or can
the children agree to forgo their
inheritance in favour of their
mother upon the death of their
father?

Applicable CEDAW Provision
Paras. 34-35 GR21
Paras. 49-53 GR29

siblings, a woman is entitled to
half the share of a man.""’'

An exception to the general rule
include Article 143bis of the PSC
which permits an only daughter to
inherit her parents’ estate in its
entirety. %

Presidential Decree No. 111 of
2017 dated August 13, 2017 on
the creation of The Individual
Freedoms and Equality
Committee:'®® The committee is
mandated to prepare a report on
legislative reforms relative to
individual freedoms and equality
in compliance with: the 2014
Constitution, international human
rights standards and
contemporary trends in the field
of freedoms and equality, in the
second section of the final report
devoted to equality, in which the
commission addresses the
provisions violating equality
through reference texts,
arguments and proposals. The
Committee has proposed the

Sharia law, Muslim
women may inherit
from their father,
mother, husband or
children and, under
certain conditions,
from other family
members. However,
their share is
generally smaller
than that to which
men are entitled.
Daughters, for
example,
inherit'only half as
much as sons, and
widows without
children may
receive nothing.
Contrary to Sharia
law, however,
Tunisian law

states that if a father
has no sons, the
inheritance passes
to his daughter(s)
rather than to his

parents and
children.'®

101 Articles 85-152 of the Personal Status Code (1956), http://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf

102

103

J/lwww.ohchr.org/en/hr i

https://leqislation-securite.tn/ar/law/56328 ,
109 UN Working Group Mission to Tunisia, U.N. Doc. A/HRC/23/50/Add.2 (2013), para. 34,
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session23/A.HRC.23.50.Add.2 ENG.pdf

windex.

Article 143bis of the Personal Status Code (1956), http://www.leqgislation.tn/sites/default/files/codes/Statutpersonnel.pdf. See also Tunisia State party report, U.N. Doc.
CEDAWY/C/TUN/3-4 (2000), para. 1042, h

Presidential Decree No. 2017-111 of August 13, 2017 naming the members of the Committee on Individual Freedoms and Equality
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principle of equality in inheritance
law, The Council of Ministers’
approval of the draft law on equal
inheritance rights, which was in
its meeting held on November 23,
2018 and has transmitted it to the
parliament.'® No follow-up until
now

The Tunisian Committee for-
Individual Freedoms and Equality
(known COLIBE) had suggested
some reforms on inheritance
laws : to give the citizen the
choice between the formal law
(equality) / the possibility to
choose the shar’i order of
inheritance by a will ; this project
of law has been proposed,
ratified by the president and the
government, but it is still under
examination in the parliament
.and not yet entered into force

- in 6 June 2018 ,Tunisia has
ratified Maputo protocol '%
Paragraph 3 of Article 21 thereof
stipulates that "women and men
shall have the right to inherit the
property of their parents in
equitable shares", which means

own family. In
addition, following

a court ruling in
2009, it is now
possible for
non-Muslim women
to inherit from their
Muslim husbands.
In rural areas in
particular,

however, women
often renounce their
inheritance in favour
of male relatives, in
order to keep
property and land
within the family.
Some parents get
around inheritance
laws by gifting
property or assets
to daughters before
they die; this
practice is facilitated
by

tax exemptions
granted on gifts
made between
parents and their
children. '

104 Anadolu Agency, “Tunisian President to Introduce Inheritance Bill” 2018, August 13
https://www.aa.com.fr/en/africa/tunisian-president-to-introduce-inheritance-bill/1230014; https://www.aa.com.tr/ar1319752 (in arabic)

Presidential Decree No. 2018-61 of June 6, 2018 ratifying the accession of the Republic of Tunisia to the Protocol to the African Charter on Human and Peoples’ Rights
on Women'’s Rights in Africa https://legislation-securite.tn/ar/law/104296

196 UNDP, UNwomen, UNFPA, ESCWA : Tunisia : gender justice and the law, UNFPA, 2019 https://arabstates.unfpa.org/en/publications/gender-justice-law-tunisia

105
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that Tunisia shall adopt the
content of this Protocol, which
guarantees the civil, political and
economic rights of women.

Violence against women in the
family

Are there laws that define what
constitute domestic violence such
as battery, female circumcision,
marital rape and other forms of
sexual assault and violence that
affect a woman’s mental health
which are perpetuated by
traditional attitudes? Is there
specific legislation that
recognises domestic violence as
a crime? Is the husband allowed
to discipline his wife? Can a
suspected perpetrator marry his
alleged abused victim to avoid
punishment? Are there support
services for women who are the
victims of aggression or abuses?

Applicable CEDAW Provision

Article 23 of the Constitution
provides that the State shall
protect human dignity and
physical integrity, and prohibits
mental and physical torture. "°

Article 46 of the Constitution
commits the State to take all
necessary measures in order to
eradicate violence against
women.™

Tunisia has not adopted specific
legislation to criminalise acts of
domestic violence.

The Criminal Code contains some
general prohibitions that are
applicable to domestic violence.
For instance:

When hearing
divorce cases that
are filed on the
basis of harm,
judges interpret
harm to include
domestic violence,
in addition to
considering such
violence as a
breach of Article 23
of the PSC that
requires spouses to
treat each other with
care and maintain
good relations.'?*

The National Action
Plan for the
Integration and
Institutionalization of
the Gender

Since 2013, the
Government of
Tunisia has
announced a
pending violence
against women bill.
The law has not yet
been enacted.'?®

The Ministry of
Women’s Affairs
issued a press
release in February
2012 warning
Tunisian families
against the
pro-female genital
mutilation (FGM)
messages of an
Egyptian cleric. The
Ministry stressed
that such practices

Protection
framework
and access
to justice :
hotlines for
women
victims of
violence ,
psychologic
al support
center in
many
governorate
s set by
NGO
Empowerme
nt services,
-the national
strategy for
combating
violence

A major survey conducted
by the National Office of
Family and the Population
in 2010 highlighted a high
prevalence of violence
against women in the
private sphere. The survey
found that:"*°

e 48% of women
aged 18-64
reported having
experienced at
least one form of
violence (physical,
psychological,
sexual and
economic) during
their lifetime;

e The intimate
partner (husband,

o Avrticle 23 of Tunisia’s Constitution (2014), :

1M1

Article 46 of Tunisia’s Constitution (2014), https://www.constituteproject.org/constitution/Tunisia_2014.pdf

124 The Advocates for Human Rights and MRA Mobilising for Rights Associations, “Tunisia: Women’s Rights*®, Joint Stakeholder Report for the United Nations Universal

Periodic Review, 2016, para. 16, h

Jmrawomen.ma/wp-

Tunisia%?2

PR%2

mission%20FINAL.

126 The Advocates for Human Rights and MRA Mobilising for Rights Associations, “Tunisia: Women’s Rights®, Joint Stakeholder Report for the United Nations Universal
Periodic Review, 2016, para. 27, hitp://mrawomen.ma/wp-content/uploads/doc/Tunisia%20UPR%20Submission%20FINAL.pdf

130 Office National de la Famille et de la Population, Enquéte Nationale sur la Violence a 'Egard des Femmes en Tunisie: Rapport de I'enquéte, 2010, pp. 37, 41,
http://www.medcities.org/documents/10192/54940/Enqu%C3%AAte+Nationale+Violence+envers+les+femmes-+Tunisie+2010.pdf
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GRs 12 & 19 Article 218 of the Criminal | Perspective: It was are not derived from | against fiancé, friend) is

Para. 40 GR21 Code deems marital and approved by the any Muslim origin, women reportedly the main
familial bonds to be an Council of Ministers | and highlighted the Itis to be perpetrator of
aggravating circumstance | convened on June fact that all hoped that violence against
for sentencing purposes 20, 2018. Itaims at | international this law’s will women. They are
in criminal assault and integrating the conventions prohibit | lead to the reported to be the
battery cases. However, gender perspective | these procedures.'? | effective perpetrators of
Article 218 also allows for | in planning, implementati economic and
the withdrawal of the programming and onofa sexual violence in
complaint by an abused budgeting with a national 78% cases,
spouse or ascendant in view to eliminate all strategy for psychological
which case any forms of combating violence in 69% of
prosecution, trial or discrimination and violence cases, and physical
enforcement of penalty achieve equality in against violence in 47% of
will be terminated;'? terms.of women, and cases;

development, rights a protocol
Articles 226, 226 a and and duties among for action for Family members
226 b provide for the citizens by the year the police (father, brother and
penalties for the various 2020.'% forces, other male
forms of sexual mmnmm2017 judicial members of the
harassment. However, investigative family) form the
Article 226 ¢ provides staff and next main group of
that such cases may only healthcare aggressors. They
be initiated if the victim and social are reported to be
makes a complaint. In workers the perpetrators of
addition, if the alleged The law physical violence in
perpetrator is acquitted, stipulates 43% of cases,
the accuser may be the economic violence
obligation of in 22% of cases,

12 Article 218 of the Criminal Code (1913), http://www.legislation.tn/sites/default/files/codes/Penal.pdf
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UN Women, Ministry of Women, Family, Childhood and Seniors Republic of Tunisia, “Report of the Republic of Tunisia on Beijing Declaration and Platform for Action
(BPfA) + 25” https://www.unwomen.ora/sit fault/files/H rters/Attachment tion VW/64/National-reviews/Tunisia_En.pdf p8

127 European Parliament, “Gender Equality Policy in Tunisia”, (Briefing Note, PE 462.502, 2012), p. 12,
http://www.europarl.europa.eu/RegData/etudes/note/join/2012/462502/IPOL-FEMM_NT(2012)462502 EN.pdf

31


http://www.europarl.europa.eu/RegData/etudes/note/join/2012/462502/IPOL-FEMM_NT(2012)462502_EN.pdf
https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/CSW/64/National-reviews/Tunisia_En.pdf
http://www.legislation.tn/sites/default/files/codes/Penal.pdf

This document is work-in-progress.

For Equality in the Family For more info: musawah@musawah.org

&%\? musawah

criminally prosecuted and professional psychological

be sued for defamation;"? s (e.g., violence in 17% of
medical cases and sexual

Article 227 stipulates the practitioners violence in 1%

death penalty for rape. It ) to report an cases.

provides for statutory act of

rape of a victim below the violence The 2010 survey also found

age of 13;" against a that:"!

Article 227a provides woman to

that a sexual act without authorities. o 42% of women who

violence on a girl under A woman had been abused

15 is punishable by 6 can seek by their partners,

years imprisonment and protection had never spoken

5 years imprisonment if from the about it. The

the victim is aged 15-20. violent ‘normalisation’ of

However, Article 227 a conduct of violence by women

also provides that in both her husband appears to be the

of these cases, the and other main determinant

marriage between the males, for this lack of

perpetrator and the victim including a communication -

terminates the former 55% of victims

prosecution or the spouse stated that violence

execution of the (separated is a common

sentence, although they or divorced) occurrence and

may resume if a divorce fiancé or does not deserve

takes place within two former to be talked about.

years of the marriage;"® fiancé Other reasons for
-The women not

Article 319 of the Criminal National speaking out

Code provides the Strategy for include shame and

113

Articles 226-226quater of the Criminal Code (1913), http://www.legislation.tn/si fault/fil

Article 227 of the Criminal Code (1913), http://www.leqgislation.tn/sites/default/files/codes/Penal.pdf

Article 227bis of the Criminal Code (1913), hitp://www.leqislation.tn/sites/default/files/codes/Penal.pdf

Office National de la Famille et de la Population, Enquéte Nationale sur la Violence a I'Egard des Femmes en Tunisie: Rapport de 'enquéte, 2010, pp. 58-59
http://www.medcities.org/documents/10192/54940/Enqu%C3%AAte+Nationale+Violencet+envers+les+femmes-+Tunisie+2010.pdf
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penalties for assault and the the fear of
violent acts that do not Economic aggravating the
lead to serious or lasting and Social situation;
consequences on health. Empowerme
However Article 319 also nt of Women e 73% of women who
allows for the withdrawal and Girls in had been abused
of the complaint by an Rural Areas do not seek help.
abused spouse or 2017-2020: Reasons for this
ascendant in which case Under the include victims
any prosecution, trial or framework feeling resigned
enforcement of penalty of that help is not
will be terminated.® addressing available to them
The Criminal Code does not gender and fear, including
specifically criminalise martial disparities in fear of
rape."” rural areas, stigmatisation or
and between losing custody of
Article 13 of the PSC provides women in their children. The
that “a husband cannot, if he has urban and few who do seek
not paid the dowry, compel the rural areas, help turn mostly to
woman to the consummation of and as part their family. Only
marriage.”"® of the efforts 5%, 4% and 2%
made to turn to NGOs, the
Article 31 of the PSC gives promote police and health
female victims of domestic equality and services,
violence the right to file for equal respectively, for
divorce, maintenance, housing, opportunities help.
custody of their children and the , the Ministry
right to financial compensation for of Women, According to a civil society
family, report while abused wives

116
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Article 319 of the Criminal Code (1913), http://www.leqislation.tn/sites/default/files/codes/Penal.pdf

The Advocates for Human Rights and MRA Mobilising for Rights Associations, “Tunisia: Women’s Rights®, Joint Stakeholder Report for the United Nations Universal
Periodic Review, 2016, para. 14, http://mrawomen.ma/wp-content/uploads/doc/Tunisia%20UPR%20Submission%20FINAL.pdf

Article 13 of the Personal Status Code (1956), hitp://www.legislation.tn/sites/default/files/codes/Statutpersonnel.pdf
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any emotional or material
damages.'"®

Law on Eliminating all forms of
violence against women No 58 /
2018'

The law applies to all forms of
violence, including physical,
moral, sexual, political, and
economic, and to vulnerability.
The law adopts a comprehensive
approach that addresses violence
against women through four
pillars:

1. Prevention of violence

2. Protection of women victims of
violence

3. Penalization of perpetrators of
violence

4. Procedures, services, and
institutions that provide support to
women victims of violence. It
includes the following criminal
offences that apply to
perpetrators of violence:
___Article 17: Harassment of
women in a public space.

childhood
and Seniors
(MWEFCS) -
prepared
this strategy,
which was
approved at
the Select
Ministerial
Council
convened on
March 8,
2017'%

To help
women
victims of
gender
based
violence and
domestic
violence to
access to
justice is
one of the
axes of work
for the

may file for divorce on the
basis of harm and obtain
financial maintenance and
compensation for damages,
in practice, women face
several impediments in this
regard because: '

e There are high
evidentiary
requirements in this
type of divorce
cases as either a
confession by the
perpetrator or a
medical certificate
is required; and

e Judges generally
will not grant this
type of divorce
unless there is a
criminal conviction
first.

Concerns have been
expressed that Articles 13
and 23 of the PSC may be
interpreted to mean that
once the dowry is paid, the

119
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Article 31 of the Personal Status Code (1956), http://www.leqgislation.tn/sites/default/files/codes/Statutpersonnel.pdf; UNHCR, “Tunisia: Domestic Violence, legislation

and protection available to victims (2007-2009)", http://www.refworld.ora/docid/4b20f04a3c.html

Organic Law No. 2017-58 of August 11, 2017, Elimination of violence against women https://leqgislation-securite.tn/fr/law/56326 (in both arabic and french)
UN Women, Ministry of Women, Famlly, Chlldhood and Seniors Republic of Tunisia, “Report of the Republlc of Tun|S|a on Beulng Declaratlon and Platform for Action

(BPfA) + 25 ht

The Advocates for Human Rights and MRA Mobilising for Rights Associations, “Tunisia: Women'’s Rights®, Jomt Stakeholder Report for the United Nations Universal
Periodic Review, 2016, para. 16, http://mrawomen.ma/wp-content/uploads/doc/Tunisia%20UPR%20Submission%20FINAL.pdf
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___Article 18: Commit an act of
political violence.
___Article 19: Commit
discrimination '*'or economic
violence on the basis of sex if it
results in the deprivation or
control of women’s economic
resources ; discrimination in
renumeration for work of equal
value ; or occupational
discrimination, including
promotion and gradation of
employment

_ Article 20 : employment of
children as domestic workers

_Article 21 : Commit

discrimination or services;
preventing the victim from
partaking in normal activities;
refusing to employ; or dismissing
or punishing the victim

Exoneration for rapists who
married their victims was
previously available under
Articles 227 bis and 239 of the

activists,
“the Tunisian
association
of
Democratic
Women”
(ATFD) had
published a
study
“Access to
justice for
women
victims of
violence,
difficulties
and
challenges”(
12%) to help
women
rights
activists,
social
workers and
legal
professional
S

husband may force his wife
to sexual intercourse.'

Ministry of Justice statistics
show that in the 2012-2013
judicial year, the public
prosecution received 5,575
complaints of marital
violence, of which 66%
(3,672) were either
withdrawn or dismissed. Of
the accepted complaints,
only 29% (551) resulted in
convictions.™4

According to a civil society
report, the risks of being
criminally prosecuted or
being sued for defamation
should the alleged
perpetrator be acquitted
have led women to drop
their claims of sexual
harassment. Statistics
indicate that there are very
few successful sexual
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Organic Law No. 2017-58 of August 11, 2017, Elimination of violence against women https://leqislation-securite.tn/fr/law/56326 (in both arabic and french)

Association Tunisienne des Femmes Démocrates, Accés-des-femmes-victimes-a-la-justice-Ar

https://jamaity.ora/publication/%D9%86%D9%81%D8%A7%D8%B0-- (in Arabic)

Omar Fassatoui, “Women'’s rights in Tunisia: The remaining legal inequalities”, (C.A. Perspectives on Tunisia, 1, 2016), p. 3,

http://www.cap-lmu.de/download/2016/CAPerspectives-Tunisia-01.pdf; The Advocates for Human Rights and MRA Mobilising for Rights Associations, “Tunisia:
Women’s Rights*®, Joint Stakeholder Report for the United Nations Universal Periodic Review, 2016, para. 14,

http://mrawomen.ma/wp-content/uploads/doc/Tunisia%20UPR%20Submission%20FINAL.pdf

Amnesty International, “Assaulted and Accused: Sexual and gender-based violence in Tunisia”, 2015, p. 21,

https://www.amnestyusa.org/sites/default/files/tunisia-assaulted-and-accused-report.pdf
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Penal Code. These provisions of understand harassment cases. There
the Penal Code were removed by the legal and | was one conviction during
the Law to Eliminate Violence other the 2008-09 judicial year
against Women.No 58 /201722 barriers in and 14 convictions during
accessing the 2012-13 judicial year."*
Adultery of a wife or husband is justice and
prohibited by the Penal Code, apply a Inspite of the law on
which does not discriminate in the gender eliminating violence against
penalties that apply to husbands sensitive women, statistics show that
and wives . The maximum lens in their 47.6% of tunisian women
penalty is five years imprisonment daily work. have experienced al least
and a fine ' Criminal Speaking of | one form of violence/ one
proceedings are not allowed difficulties time in their lives, 32.9%
except by permission from the and among them are physically
wife or husband. The prosecution challenges injured 13
can be terminated or the was also a In the last Tunisian report to
punishment suspended if both the context to CEDAW % (2020) shows
husband and wife agree. speak about | that from Feb 16 to Dec 31
Sexual relations between specific / 2018 the total number of
consenting adult women and men commitment | court case of violence
is not criminalized if they are both s to improve | against women is 34286'%
unmarried. women’s
access to The penal code currently
justice and specifically criminalises
prevent and | rape and sexual
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The Advocates for Human Rights and MRA Mobilising for Rights Associations, “Tunisia: Women’s Rights*“, Joint Stakeholder Report for the United Nations Universal
Periodic Review, 2016, paras. 4, 32, http://mrawomen.ma/wp-content/uploads/doc/Tunisia%20UPR%20Submission%20FINAL .pdf

Report of « The Peer Council for Equal Opportunities for Men and Women » p17
https://medinstgenderstudies.org/wp-content/uploads/Session-2-EMHRN-Factsheet-VAW-Tunisia-EN.pdf
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combat
violence
against
women.

harassment, honour
crimes, forced marriage,
female genital mutilation or
economic violence

But while rape is
criminalised, sexual
violence in marriage is not,
as the police generally
perceive family violence as
a private matter'®

Nationality rights

Does a wife have the right to
confer her citizenship on foreign
husbands and children? Can the
nationality of an adult woman be
arbitrarily removed because of
marriage or dissolution of
marriage or because her husband
or father changes his nationality?

Applicable CEDAW Provision
Article 9
Para. 6 GR21

A Tunisian man automatically
passes his nationality to his
non-Tunisian wife if his wife loses
her original nationality upon
marriage to a foreigner. If his wife
is able to retain her nationality
upon marriage to a foreigner, she
may claim Tunisian nationality by
means of a declaration.™°

The law does not specifically
provide for a Tunisian woman to
confer her nationality to her
foreign husband. The foreign
husband of a Tunisian woman
may acquire Tunisian nationality
through naturalisation i.e. only by
decree and only if he resides in
Tunisia, has sufficient knowledge

According to academic
research, even if a
non-Tunisian husband
fulfills all the criteria for
Tunisian citizenship, he
often has difficulties
obtaining it."*®

8 http://eeas.europa.eu/delegations/tunisia/documents/page content/profil_genre tunisie2014 courte_fr.pdf

140 Articles 13-14 of the Tunisian Nationality Code (1963), http://www.legislation.tn/sites/default/files/codes/Nationalite.pdf
145 Lilia Ben Salem, “Tunisia”, in Women'’s Rights in the Middle East and North Africa: Progress Amid Resistance, eds. Sanja Kelly and Julia Breslin (New York, NY:

Freedom House; Lanham, MD: Rowman & Littlefield, 2010), p.4, https://freedomhouse.org/sites/default/files/inline_images/Tunisia.pdf
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of the Arabic language and is
morally upright.'

A Tunisian father passes his
citizenship to his children
wherever they are born."2
However, the law is ambiguous
with regard to a Tunisian mother’s
ability to confer her nationality to
her children:

e A Tunisian woman
married to a non-Tunisian
husband may confer her
nationality to their child if
the child was born
abroad;?

e There appears to be
ambiguity in the law as to
whether a Tunisian
mother may transmit her
nationality to her children
if they were born in
Tunisia. Article 6 of the
Tunisian Nationality Code
provides that a child born
to a Tunisian father or
mother is Tunisian. Article
7 provides further that a
child born in Tunisia is
Tunisian if his or her

141 Articles 19-23 of the Tunisian Nationality Code (1963), http://www.legislation.tn/sites/default/files/codes/Nationalite.pdf

142 Articles 6, 7 of the Tunisian Nationality Code (1963), htip://www.legislation.in/sites/default/files/codes/Nationalite.pdf
143 Article 12 of the Tunisian Nationality Code (1963), http://www.legislation.tn/sites/default/files/codes/Nationalite.pdf
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father or grandfather
were also born in Tunisia.
No mention is made of
the maternal lineage. In
contrast, Article 12
specifically states that a
child born abroad to a
Tunisian mother and a
non-Tunisian father may
claim Tunisian
citizenship.'*

ACCESS TO JUSTICE (please include sources to information as much as possible)

SYSTEM

PROCEDURES

CHALLENGES FOR WOMEN

GOOD PRACTICES IN COURT
SYSTEM

How are Muslim family law (i.e. marriage
and family related) cases administered in
your country? (E.g. Do you have a
Quazi/Kadhi court system, family courts or
civil courts?)

The judicial system is unified and religious
courts were abolished in 1956

There are only civil courts . All the civil

Are the procedures pertaining
to family matters (e.g.
divorce, maintenance etc) are

defined in the family law
and/or are there
guidelines/policies available
for judges/Kadhis?

Yes the procedures are well

What are some key challenges that
Muslim women face in accessing
justice on family law matters?
Although the absence of any
restrictions bound to religion to prevent
marriage or inheritance, which clearly
demonstrates the will of the legislature
to remove these barriers, as also

Are there any good practices,
procedures or policies that you
would like to share pertaining to
how courts in your country deal
with family law cases?

1)

Legal assistance and
counseling for women
and girls

courts are able to administer muslim family | defined in the law, the law No | demonstrated by some case law in that 2) awareness, legal

law cases %6 58 of 2017 define the | regard.( Civil Cassation Judgementn empowerment for
procedures of legal aid to | 31115m, 5 February, 2009; Tunis women and girls

How many courthouses/court rooms justice access, but sometimes | Appeal Court Judgement No 120, 6 3) Legal aid( e.g. lawyers

144

http://www.cap-Imu.de/download/2016/CAPerspectives-Tunisia-01.pdf
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Omar Fassatoui, “Women’s rights in Tunisia: The remaining legal inequalities”, (C.A. Perspectives on Tunisia, 1, 2016), p. 3,

UNDP, LETAT DE L’AIDE LEGALE EN TUNISIE 2014 https://www.asf.be/wp-content/uploads/2014/06/ASF_Tunisie EtudeAideLe%CC%81gale 2014 6.pdf pp 23-29



https://www.asf.be/wp-content/uploads/2014/06/ASF_Tunisie_EtudeAideLe%CC%81gale_2014_6.pdf
http://www.cap-lmu.de/download/2016/CAPerspectives-Tunisia-01.pdf

&

musawah

For Equality in the Family

This document is work-in-progress.
For more info: musawah@musawah.org

around the country that administer Muslim
family law cases?

There are courts in all the country
governorates, (courts of first degree: 28
courts of first instance, 84 district courts
-courts of second degree: appellate courts
: there are 16 courts in Tunisia,

If civil or Kadhi courts - what cases are
handled by what courts?

The judicial judiciary system of Tunisia is
organised according of the degree of
litigation(1%' degree: district courts and
courts of first instance, 2™ degree:
appellate courts, 3" degree: court of
cassation

How many Muslim family law-related
judges? Are there women working within
the court system as judges/marriage
registrars e.t.c?

Women judges in Tunisia: 56% of judges in
1t degree courts are women, 48% in 2™
degree courts and 26% in 3™ degree
courts, in general 33,% of judges are
women, the majority of family law related
cases are handled by district courts and
courts of first instance

they are not well followed by
some judges in practice, 8

In  general practice do
judges/Kadhis follow
procedures?

The majority of fudges follow
the procedures, in some
cases (e. g. marriage of
Tunisian woman with a
non-muslim man

How much judicial discretion
do judges/Kadhis have over
marriage and family matters?

Are there appeal processes?
Yes, the 2“ degree of
judiciary Tunisian system is
the appeal process

January , 2004 and n 3351, 4 May
2004) 9 it is difficult to measure the
real impact of the CPS on women’s
lives and to analyse the way judges
have applied its provisions over the
past 60 years, Information received
about some progressive, but also many
regressive, judgments whereby judges
use the Sharia as a source of
customary law in matters concerning
family law and inheritance The laws
which have an impact on women’s
rights are not limited to family code.
The Criminal Code went through
successive reforms, which notably
criminalized sexual harassment in
2004. With a view to guaranteeing
women'’s right to physical integrity,
section 207 of the Criminal Code was
deleted because it recognized marriage
ties as a mitigating circumstance when
a husband murdered his wife or her
partner upon catching them in an act of
infidelity. The labor code assures the
women'’s right to equal pay for the
same work, but 40.000 domestic
workers, the majority of them are girls,
do not benefit from the protective
provisions of this code. The tunisian
new codes, which are the « Law on

many NGO'’s in the field
of women rights,,

4) Social aid (the ministry of
women had set an
“emergency shelter and
temporary
accommodation for
women victims of
domestic violence and
their children “'3 to help
implementation of the
judgment by providing
protection during
litigation,( the
government decree No
582/ 2020 )***

5) Psychological support
through call center

6) Prioritising the cases
when the children are in
concern (custody, ...)

(E.g. prioritising certain types of
cases, timely delivery of
decisions, clear procedure, eftc)

148

Accés-des-femmes-victimes-a-la-justice-Ar https://jamaity.org/publication/%D9%86%D9%81%D8%A7%D8%B0 pp16-22

149 Commentaire de I'arret de la cour de cassation no 3115 rendu le 5 fevrier 2009 (I'affaire Thouraya ) Mhamdi Ali, in_Etudes Juridigues : (no 19), pp. 141-171
153 http://kapitalis.com/anbaa-tounes/2022/02/01/

154

Governmental Decree No. 2020-582 of August 14, 2020, relating to centers for sheltering women and children victims of violence
https://legislation-securite.tn/ar/law/104875
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Do lawyers represent clients? Eliminating Violence against Women »,
The Tunisian judiciary system required a 2017 (No. 58) and « Law on the
lawyer to represent clients, in 2020 the prevention and control of trafficking in
number of lawyers in Tunisia was 8500 " persons », 2016 ; No 61, guarantee
42,5% of them are women more rights for women %

(E.g. lack of accessibility, costly, bad
procedures, delayed processes,
gender insensitive judges, etc?)
1)The majority of women victims of
violence and a high proportion of
tunisian women in general ignored their
rights, the different mechanisms of
legal aid for access to justice,’

2) lack of framework to measure
access to justice 1%

3) the self-access to justice is high
costly and difficult for poor and
disadvantaged groups

147 Tunisian Women in Trade and Labour Movement Report, 2018 http://library.fes.de/pdf-files/bueros/tunesien/15344.pdf p 21(Arabic)

150 Accés-des-femmes-victimes-a-la-justice-Ar https://jamaity.ora/publication/%D9%86%D9%81%D8%A7%D8%B0-- (in Arabic)

151 Tunisian Women in Trade and Labour Movement Report, 2018 http://library.fes.de/pdf-files/bueros/tunesien/15344.pdf pp 82-85 (Arabic)
162 “FRAMEWORK TO MEASURE ACCESS TO JUSTICE INCLUDING SPECIFIC CHALLENGES FACING WOMEN,

https://rm.coe.int/report-of-the-online-roundtable-on-framework-to-measure-access-to-just/1680a33bc0
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